Bilaga 1 till brev av 2010-03-10 till Härjedalens kommun.

Energimyndigheten påstår, att ett vindkraftverk är en byggnad, vilket är fel.

Som framgår av EG:s - maskindirektiv (MD) 2006/42/EC (AFS 2008:03) och nedan är vindkraftverk en produkt, det vill säga en ”maskin” i enlighet med MD 98/37/EC (AFS 1993:10), som ersätts från 2009-12-29 av MD 2006/42/EC (implementerad i svensk lagstiftning med stöd av AFS 2008:03) och inte en byggnad.

Vindkraftverk är alltså ingen "anläggning", ”byggnad” eller "byggprodukt" i enlighet med EG:s byggproduktdirektiv (CPD, 89/106/EEG), införlivad med svensk lagstiftning genom BFS 1999:17.
USEFUL FACTS IN RELATION TO THE MACHINERY DIRECTIVE 98/37/EC - Utdrag
Q.64. What is the Committee’s opinion on the level of health and safety requirements in the Directive on machinery as regards wind-driven generators?

A.64. “When the Directive on machinery was drawn up, all involved requested that the level of essential health and safety requirements be high and recognised that this objective was

achieved. The Council also recognised that the Directive applied to wind-driven generators.”

Q.68. If a manufacturer installs machinery on the premises of a potential customer for him to evaluate it but the machinery is not sold and remains the property of the

manufacturer, does it have to bear the CE marking and meet the other requirements

applicable to it?

A.68. “This is a textbook case because as long as the machinery remains under the manufacturer’s control and as long as the operators are the manufacturer’s employees the machinery has not been placed on the market. This is the case provided for by Article 2(3). As soon as the satisfied customer takes delivery the machinery has to comply with the Directive, bear the CE marking, etc.”

“If the manufacturer has supplied the machinery for evaluation by the potential customer and

the machinery is operated by the future customer’s staff, the machinery has to be considered

as placed on the market (handed over provisionally but handed over all the same) and put

into service within the meaning of Article 2(1) and must be entirely in conformity with the

Directive.”

“Machinery made by the manufacturer for his own use is subject to Article 8(6) of the

Directive on machinery.”

Q.87. How does the Commission interpret Article 8(6)?

A.87. “Article 8(1) states that the manufacturer (or his authorised representative established in the Community) must carry out the procedures laid down in the Directive. Article 8(6) states that where neither the manufacturer nor his authorised representative fulfils the obligations of the preceding paragraphs, these obligations fall to any person placing the machinery or the safety component on the market.”

“It is clear from the verb “must” in Article 8(1) and from the order of the various points that

there must be a pressing reason for the manufacturer or his authorised representative

established in the Community not to fulfil their obligations.”

“What might these reasons be? It is not possible to give an exhaustive list.”

“A manufacturer established in the Community or his authorised representative cannot invoke

Article 8(6) to evade obligations by transferring responsibility for certification procedures to

the user. Only the translation of the instructions and of the various indications on the machinery may be delegated to the person who places the machinery on the market in the

language area in question.”

2.1. HARMONISED STANDARDS WHICH GIVE PRESUMPTION OF CONFORMITY WITH THE MACHINERY DIRECTIVE
“Any machine or safety component constructed by a manufacturer, in accordance with a

national standard transposing a harmonised standard, shall be presumed to comply with the relevant essential requirements. Article 5, paragraph 2 of the Directive 98/37/EC states that more than one essential safety requirement may be relevant. A harmonised standard is established by CEN, CENELEC or ETSI, on the basis of a remit from the Commission for which the references are published in the Official Journal of the European Communities.”

“Attention must be drawn to the fact that conformity with several harmonised standards does not confer the presumption of conformity with all the Directive, unless these standards cover all the essential requirements applicable to the machine.”

2.4. EUROPEAN STANDARDS RELATING TO THE MACHINERY FIELD BUT NOT TO THE DIRECTIVE

“We would like to draw your attention to the fact that the use of the above indicated standards does not provide a presumption of conformity : these standards may be used as guidance by manufacturers of machinery equipment.”

Exempel på EN-standarder som berörs:

· SS-EN 61400-1, Vindkraftverk – Del 1: Säkerhetsfordringar 

· SS-EN 61400-2, utgåva 1, Vindkraftverk - Del 2: Säkerhet - Små vindkraftverk. Utgåva 1 upphävd 2009-05-01, ersatt av utgåva 2. 
http://ec.europa.eu/enterprise/sectors/mechanical/files/machinery/facts_en.pdf
Skyddsfunktioner och eller varningsskyltar

Notera, att skyddsfunktioner och/eller varningsskyltar som permanent lösning inte frikänner ”Tillverkaren”/”Importören” från ansvar då en högre säkerhetsnivå är enkelt tekniskt och ekonomiskt möjligt i detta fall genom inhägnad av en säkerhetszon med radie av minst 450 m till 550 m runt ett vindkraftverk, som inte får kunna beträdas då vindkraftverket är i drift.
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